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Union resistance to California  
pension reform dealt (another) blow
by Jeff Sloan and Elina Tilman 
Renne Sloan Holtzman Sakai, LLP

It’s been 2½ years since Gover-
nor Jerry Brown signed the California 
Public Employees’ Pension Reform 
Act of 2013 (PEPRA), which mandated 
changes to pension benefits and con-
tributions for virtually all public em-
ployee pension systems in California. 
While you would think that the real-
ity of pension reform would have set 
in by now, a recent California Court 
of Appeal case reminds us that Cali-
fornia’s labor movement continues to 
challenge pension reform by claiming 
that PEPRA can’t trump existing col-
lective bargaining agreements. The de-
cision shows, once again, that unions 
will have a hard time succeeding with 

those arguments in cases involving “new employees.”

Refresher on PEPRA
PEPRA’s stated goal was to create a more sustain-

able pension system by reducing employer liability 
and increasing employee contributions. Although the 
Act contains some important provisions governing 
current employees, most of its changes apply only to 
employees who become retirement system members 
on or after January 1, 2013.

The new employee changes are substantial and 
include reduced retirement formulas, a cap on pen-
sionable compensation, three-year averaging for final 
compensation, and a heightened level of employee 
cost-sharing. For details, see our firm’s white paper at 
http://publiclawgroup.com/2012/12/12/white-paper-
a-guide-to-pension-reform-under-ab-340-and-ab-197/.

Case at hand
The Deputy Sheriffs’ Association of San Diego 

County challenged PEPRA’s mandate that new hires 
receive a significantly lower benefit than existing 
employees. Deputies hired before January 1, 2013, 
enjoyed a defined pension benefit based on a “3% 
at age 55” formula (3% of their final salary for each 
year of service, with a regular retirement age of 55). 
The county also paid a percentage of the employees’ 

retirement contributions. On the other hand, new 
employees received lower benefit levels mandated by 
PEPRA: a 2.7% at age 57 formula and a requirement 
that they pay 50% of the cost of the benefit.

Here’s the rub: The county and the association 
were parties to a memorandum of understanding 
(MOU) that expired on June 30, 2014—eight months 
after PEPRA mandated that its provisions would apply 
to new hires. When the county applied the Act’s pro-
visions to employees hired after January 1, 2013, the 
association asserted that the MOU was binding for 
all employees in the bargaining unit and that imple-
menting PEPRA changes before the MOU’s expiration 
would impair employees’ contract rights under the 
California Constitution.

Court’s decision
The court disagreed, finding that new employees 

were not entitled to the previously negotiated higher 
retirement tier because the contract clause did not 
protect unvested contractual pension rights. Accord-
ingly, an employee’s pension rights are protected from 
contract impairment only after he commences em-
ployment. Thus, employees hired after the implemen-
tation of PEPRA would have a vested right only to the 
2.7% at 57 formula.

However, the court did find merit in the asso-
ciation’s challenge of PEPRA’s employee contribu-
tion standard. As noted above, PEPRA requires new 
employees to pay 50% of their pension benefit costs. 
However, the Act specifically prohibits the application 
of this provision during the term of an existing MOU 
if it would impair the negotiated contribution amount. 
The court therefore concluded that the county unlaw-
fully applied the 50% employee contribution require-
ment to new employees before the MOU’s expiration. 
Deputy Sheriffs’ Ass’n of San Diego Cnty. v. Cnty. of San 
Diego, California Court of Appeal, 4th Appellate Dis-
trict, 1/22/15.

Bottom line
This decision affirms that new employees hired 

after the implementation of PEPRA don’t have a con-
stitutional right to the higher benefit formula pre-2013 
union employees enjoy. In that regard, PEPRA trumps 
collective bargaining under the Meyers-Milias-Brown 
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Court clears way for 
injured prison guard’s 
premises liability lawsuit
by Michael Futterman and Jaime Touchstone 
Futterman Dupree Dodd Croley Maier LLP

A resident-employee at San Quentin fell on the stairs out-
side his state-owned rental unit. He collected workers’ compen-
sation benefits for his injury but also sued the state for dam-
ages. The trial court dismissed the employee’s lawsuit after the 
state argued that workers’ comp should be his sole remedy. The 
court of appeal found the dismissal improper because there was 
a question about whether the employee’s injury arose out of 
and in the course of his employment.

Prison guard injured  
on his walk to work

Monnie Wright was a correctional officer at San 
Quentin State Prison. The year after his hiring, he 
moved into a state-owned apartment inside the gated 
area of the prison grounds. It was not a condition of his 
employment that he live at San Quentin.

Wright’s commute consisted of a walk through 
state-owned common areas to the checkpoint, where he 
entered the secure portion of the prison. Once inside the 
prison, he pressed through a series of security doors to 
his assigned unit and signed in for work. He paid mar-
ket-rate rent and received no discount or other employ-
ment benefit in exchange for living on the property.

Wright’s lease required him to obtain state-approved 
comprehensive liability coverage naming the state as 
the insured. The lease stated in pertinent part: “Owner 
will not be liable for any damage or injury to Tenant, or 
any other person, or to any property, occurring on the 
premises, or in common areas. . . . Tenant agrees to hold 
Owner harmless from any claims for damages.”

One day during his walk to work, Wright fell and 
injured himself when one of the stairs in the common 
area of his residence allegedly collapsed. He sought and 
received more than $137,000 in workers’ comp benefits, 
including reimbursement for medical expenses and 
disability payments. He also sued the state on a theory 
of premises liability, claiming that a “defectively con-
structed and dangerously maintained stair crumbled 
beneath him,” causing his injuries.

The trial court dismissed Wright’s case without a 
trial, finding that his premises liability claim was barred 
because the injury occurred on San Quentin premises, 
and workers’ comp was his only avenue for recovery. 
Wright appealed, and the court of appeal reversed the 
decision.

When is an employee  
covered by workers’ comp?

California’s Workers’ Compensation Act provides 
the exclusive remedy for an employee seeking compen-
sation from his employer for injuries “arising out of and 
occurring in the course of employment.” Absent extraor-
dinary circumstances, an employee who is injured en 
route to or from work is generally not entitled to work-
ers’ comp benefits. That principle is referred to as the 
“going and coming rule.”

When a nonresident employee is injured on the 
employer’s premises, the “premises line rule” generally 
allows for the recovery of benefits because the injury is 
considered to have occurred on the job. The “bunkhouse 
rule” mandates that employees who are required to live 
in employer-owned housing and are subsequently in-
jured on the premises are generally considered to have 
been injured on the job and are therefore entitled to col-
lect workers’ comp benefits.

Court debunks workers’ comp defense
The state contended that because Wright was a state 

employee who fell while he was walking to work on 
state-owned premises, the going and coming rule did 
not apply, and the premises line rule dictated that he 

Act (MMBA). Thus, under the court’s ruling, public 
employers’ implementation of PEPRA’s benefit levels 
for new employees will not result in an unlawful con-
tract breach—even if the benefit levels conflict with 
those under an MOU.

This isn’t the end of litigation involving vested 
rights under PEPRA, however. In three labor arbitra-
tions in Northern California, the Service Employees 
International Union (SEIU) argued that employers 
were required to pay new hires the preexisting pen-
sion benefit applicable to current employees. The 

SEIU’s arguments were based on unique MOU lan-
guage and the lack of an adequate “savings” clause, 
which would have enabled the employer to disre-
gard contract language in light of PEPRA. The SEIU 
prevailed in one of those cases (Santa Clara Valley 
Water District) and lost in two others (County of Napa 
and City of Berkeley). Similar cases remain pending; 
stay tuned!

The authors can be reached at Renne Sloan Holtzman 
Sakai LLP, Public Law Group™, jsloan@publiclawgroup 
.com and  etilman@publiclawgroup.com. D
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