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THE PUBLIC SECTOR
Court deals blow to ability to discipline
employee social media activity
by Jeff Sloan and Elina Tilman
Renne Sloan Holtzman Sakai, LLP
While employees are flocking to social media
outlets to discuss their workplaces (and their bosses),
employers must satisfy an increasingly high burden
to justify their regulation and discipline of off-duty
social media activity in unionized and nonunionized
workforces. The U.S. 2nd Circuit Court of Appeals recently offered employers a reminder of that when it
affirmed a decision by the National Labor Relations
Board (NLRB).

NLRB finds protected activity
in Facebook posts
Jillian Sanzone and Vincent Spinella worked at
Triple Play Sports Bar and Grille. Sanzone and another
employee discovered that they owed state income taxes
because of Triple Play’s alleged incorrect withholding
practices. Management then scheduled a staff meeting to review withholding calculations with employees. Before the meeting occurred, however, Sanzone
and Spinella engaged in a Facebook discussion with
former employee Jamie LaFrance. LaFrance posted the
following status update on his page: “Maybe someone
should do the owners of Triple Play a favor and buy it
from them. They can’t even do the tax paperwork correctly!!! Now I OWE Money . . . [WTF]!!!!”
Several employees and customers joined the conversation. Spinella clicked the “Like” button under
LaFrance’s initial post, and Sanzone commented,
“I owe too. Such an asshole,” referring to one of the
owners who allegedly made the miscalculation. Triple
Play learned of the conversation and fired Spinella
and Sanzone for being disloyal and for engaging in
defamatory remarks.
The NLRB reversed the employees’ discharge.
The Board found that (1) the employees engaged in
protected concerted activity and (2) their communications were insufficiently “disloyal” or “disparaging”
to lose protection under the National Labor Relations
Act (NLRA). Triple Play appealed.

2nd Circuit ups the ante
On appeal, Triple Play argued that the employees’
discharge was lawful under the ruling in NLRB v.
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Starbucks Corp., 679 F.3d 70, 77 (2d Cir., 2012), which the
NLRB ignored. Specifically, the restaurant claimed
the employees’ online activity lost protection because
it contained obscenities (i.e., LaFrance’s “WTF” status
update, which Spinella “Liked,” and Sanzone calling
one owner an “asshole”) and was viewed by customers. The court disagreed.
In Starbucks, the court held that the NLRB incorrectly concluded that Starbucks violated the NLRA
by terminating an employee who used obscenities
within earshot of customers during a prounion protest in a public area of the shop. The court found that
the Board erred by “disregard[ing] the entirely legitimate concern of an employer not to tolerate employee
outbursts containing obscenities in the presence of
customers.”
However, the court concluded it would be inappropriate to apply the Starbucks standard to Facebook
posts because it would chill virtually all employee online speech because all Facebook posts can potentially
be viewed by customers. The court explained that
while Triple Play customers saw the Facebook discussion, it wasn’t directed toward any customers and
didn’t reflect the employer’s brand. But the court went
even further—saying the NLRB’s decision that the
employees’ online speech didn’t lose protection simply because it contained obscenities and was viewed
by customers “accords with the reality of modern-day
social media use.”
The court likewise disposed of Triple Play’s arguments that the employees’ communications were
disloyal and defamatory. The court agreed with the
NLRB that the communications sought to provide
support regarding an ongoing labor dispute rather
than disparage Triple Play or undermine its reputation. It further found that even if Sanzone made a
knowingly false statement about her tax withholdings, it wasn’t necessarily deliberate or maliciously
false and had no bearing on her conceivable belief that
Triple Play may have erroneously withheld other employees’ taxes.
The 2nd Circuit also affirmed the NLRB’s determination that Triple Play’s Internet/blogging policy
violated the NLRA because it chilled employees from
exercising their Section 7 rights. The policy stated that
by “engaging in inappropriate discussions about the
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company management, and/or co-workers, the employee may be violating the law and is subject to disciplinary action.” Three D, LLC v. N.L.R.B., No. 14-3284,
(2d Cir., Oct. 21, 2015).

Bottom line
The 2nd Circuit has broadened the extent to
which employees can use social media to complain
about the workplace without repercussion. First, online posts that contain obscenities and may be viewed
by the public/customers are insufficient, by themselves, to strip employees of protection under the
NLRA. Second, proving that employees’ concerted
activity is unprotected requires employers to satisfy
the heavy burden of proving the employees acted
with actual malice.
While this decision interprets the NLRA, we can
expect that it will have equal application to public-
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Truck drivers compelled
to arbitrate wage claims
by Michael Futterman and Jaime Touchstone
Futterman Dupree Dodd Croley Maier LLP
A group of truck drivers filed wage claims with the California labor commissioner against a transportation company.
The transportation company petitioned to compel arbitration
based on agreements it had with each trucker. The labor commissioner and the truckers successfully opposed the petition
in the trial court, but the court of appeal applied federal law
under the Federal Arbitration Act (FAA) and reversed the trial
court’s ruling.

Truck drivers file wage claims
Performance Team Freight Systems is a motor carrier company involved in warehousing, shipping, and
distributing merchandise from the ports of Long Beach
and Los Angeles to locations throughout California. Performance Team retained truck drivers as “independent
contractors” to transport goods. From 2012 to 2014, a
number of truck drivers filed wage claims with the California labor commissioner.
Performance Team filed a petition asking the trial
court to compel arbitration of the drivers’ wage claims.
The petition was based on a provision in the written
“Independent Contractor Agreements” between Performance Team and the drivers that stated: “Any dispute
between the parties with respect to the interpretation
or performance of the terms of this Agreement may be
submitted to arbitration by reason of either party giving
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sector employers. Indeed, public employers are also
susceptible to a First Amendment retaliation claim.
Separately, you should inspect your policy manuals and employee handbooks. Courts have consistently refused to uphold policy language that is vague
or overly broad or that imposes subjective (i.e., “inappropriate”) rather than objective standards.
Finally, note that Triple Play didn’t appeal the
NLRB’s holding that clicking “Like” constituted protected concerted activity. Until the Board’s holding
is overruled, you should be cautious in disciplining
employees who use this
Facebook feature.
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written notice of its desire for arbitration to the other
party.” Performance Team argued that the agreements
were governed by the FAA and that the drivers’ claims
were subject to arbitration. The labor commissioner and
the drivers opposed the petition but submitted no corroborative evidence.
The trial court denied Performance Team’s petition
to compel arbitration, finding that the drivers were exempt from the FAA and that their wage claims were not
covered by the arbitration provision in the independent
contractor agreements. Performance Team appealed,
and the court of appeal reversed.

Federal law trumps California law
California Labor Code Section 229 allows an employee to pursue a claim for unpaid wages without regard to the existence of an arbitration agreement. Federal law, however, contains no such carveout. The FAA
embodies a clear federal policy in favor of arbitration;
any doubts concerning the scope of arbitrable issues
should be resolved in favor of arbitration. When the FAA
applies, it preempts Section 229 and requires the arbitration of claims that could otherwise be resolved in court.
In most cases, the FAA mandates arbitration when
contracts involving interstate commerce contain arbitration provisions. But Section 1 of the FAA exempts from
coverage “contracts of employment of seamen, railroad
employees, or any other class of workers engaged in foreign or interstate commerce,” which has been defined to
mean transportation workers. The Section 1 exemption
is narrowly construed, and the party opposing arbitration bears the burden of proving that it applies.
The labor commissioner argued that the truck drivers were transportation workers and thus exempt from
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