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hours each and every day of a given week. By interpreting
the statutory language in the context of the whole stat
ute and the interrelated limits of 30 hours and six hours,
the supreme court agreed with them. Thus, an employee
must work six or fewer hours each day of the week for
the exception to apply.

The meaning of ‘cause’
Section 552 provides that an employer may not
“cause his employees to work more than six days in
seven.” Mendoza and Gordon contended that whenever
an employer allows, suffers, or permits an employee to
work a seventh day, it has caused the employee to work.
Nordstrom argued that unless the employer requires,
forces, or coerces work on the seventh day, it hasn’t
caused the employee to work. The trial court agreed
that Nordstrom didn’t “cause” Mendoza and Gordon to
work on the seventh day because it didn’t “force or co
erce” them to do so.
The supreme court concluded neither definition is
sufficient. Instead, it held that “an employer’s obligation is
to apprise employees of their entitlement to a day of rest
and thereafter to maintain absolute neutrality as to the
exercise of that right. An employer may not encourage
its employees to forgo rest or conceal the entitlement to
rest, but is not liable simply because an employee chooses
to work a seventh day.” Mendoza et. al v. Nordstrom, Inc.
(California Supreme Court, 5/8/17).

Bottom line
We now have more clarity for determining compli
ance with California’s (1) requirement to provide em
ployees a day of rest each week, (2) when an employee
qualifies for an exception to the rule, and (3) what it
means to “cause” an employee to work a seventh consec
utive day in violation of the statute. We now know that:
(1) The measuring week is a block of seven days (not
counted on a rolling basis).
(2) A day of rest must be provided if on any one day
in the workweek the employee works more than six
hours, unless he works no more than 30 hours dur
ing that workweek.
(3) An employer must apprise its employees of their en
titlement to a day of rest, and if the employer is ab
solutely neutral in allowing an employee to exercise
that right, it doesn’t violate the day-of-rest mandate
if the employee chooses to work a seventh day in a
single week.
Employers should be aware that the day-of-rest pro
visions don’t prevent an accumulation of days of rest
“when the nature of the employment reasonably re
quires that the employee work seven or more consecu
tive days, if in each calendar month the employee re
ceives days of rest equivalent to one day’s rest in seven”
4

(Section 554). Of course, overtime rules apply if there’s
an exception that permits an employee to work seven
consecutive days. Under Section 511, the employer must
pay overtime at the rate of 1.5 times the regular rate of
pay for the first eight hours worked on the seventh day
of work in any one workweek, and twice the regular rate
of pay for any work in excess of eight hours on any sev
enth day of a workweek.
The author can be reached at Cozen O’Connor in Los Angeles, mflores@cozen.com. D
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DFEH issues important
guidance on investigating
harassment complaints
by Jeff Sloan and Elina Tilman
Renne Sloan Holtzman Sakai LLP
On May 2, 2017, the California Department of Fair Employment and Housing (DFEH) released its Workplace Harassment Guide, which advises employers how to develop an
effective antiharassment program, respond to and investigate
claims of harassment, and take appropriate remedial actions.
The guide, found at https://www.dfeh.ca.gov/files/2017/05/
DFEH-Workplace-Harassment-Guide.pdf, follows up on regulations the Fair Employment and Housing Council enacted in
2016.
Given the imperative that employers take all appropriate
steps necessary to prevent and remedy workplace discrimination and harassment, DFEH’s guidance—although already
recognized and followed by many employers—is welcome
reinforcement.

Preventing harassment
The guide summarizes the components of an effec
tive antiharassment program, starting with a clear and
understandable policy that’s distributed and discussed
with employees at regular meetings (e.g., every six
months). Components of an effective program include:
•

“Buy in from the top,” with management serving as
a role model;

•

Two-hour training for supervisors and managers as
required by Assembly Bill (AB) 1825 and AB 2053;

•

Specialized training for complaint handlers;

•

Policies and procedures for responding to and in
vestigating complaints;

•

Prompt, thorough, and fair investigations of com
plaints; and

•

Prompt and fair remedial action.
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Investigative process
The guide’s main points can be summarized as
follows:
•

Conducting a prompt investigation. It is essential
that investigations into allegations of harassment are
promptly initiated and completed.

•

Selecting an investigator. The investigator should
be knowledgeable about standard investigative
practices, and laws and policies related to harass
ment. External investigators must either be licensed
private investigators or attorneys.

•

Conducting a fair investigation. The guide ad
dresses the interview sequence and the notice the
accused harasser should receive about the allega
tions. The guide states that although an investiga
tor doesn’t need to interview every witness the
accuser or the accused harasser identifies, “any wit
ness whose information could impact the findings”
should be interviewed. Equally important, all docu
ments that can confirm or undermine the allega
tions must be gathered and retained.
We have two critiques. First, the guide doesn’t ad
dress the perennially debated issue of whether in
vestigative interviews should be tape-recorded. Our
perspective is that interviews should ordinarily be
recorded, after clear notice is given to interview
ees—at least in states that don’t have a “mutual con
sent” limitation on tape-recording. That will allow

•

•

the employer to readily prove the content of inter
view statements, if they are put at issue. California
does have a “mutual consent” limitation on audio re
cording, so you must obtain a California employee’s
consent to be recorded.
Second, management in unionized workplaces must
remember that the accused has a right to request a
union representative if he has a reasonable belief
that discipline could result from the interview. That
right was established in 1975 by the National Labor
Relations Board in NLRB v. Weingarten, Inc., and ad
opted in 1982 by the Public Employment Relations
Board (PERB) in Rio Hondo Community College District. There are also special notice requirements ap
plicable to police and firefighters.
Promising confidentiality. Employers should prom
ise only limited confidentiality. Moreover, while
you can direct managers to keep an investigation
confidential, giving such a directive to employees
presents a more complicated issue. Recent decisions
protecting employees’ right to communicate with
union representatives and other employees on mat
ters affecting their employment include the N
 LRB’s
2012 ruling in Banner Health System and PERB’s 2014
ruling in Los Angeles Community College District.
Maintaining the investigator’s impartiality and
objectivity. An employer must assess not only ac
tual bias by the investigator but also the perception
of bias (e.g., the investigator’s position within the

Announcing must-attend audio conferences for all employers, presented by the editors of California Employment Law Letter:

June 22
FMLA/CFRA, ADA/FEHA, PDL and Workers’ Comp Overlap in California: Overcoming Intersecting
Compliance Challenges
Presented by attorney Danielle Moore
For more information, to register without risk, or to purchase the CD, visit
http://store.HRhero.com/events/audio-conferences-webinars/ca-leave-disability-laws-062217 or call 800-274-6774.

June 27
California Safety Enforcement Alert: The Practical Impact of Breaking Regulatory Developments
and Trends
Presented by attorneys Seth Neulight, Jeff Tanenbaum, and Rachel L. Conn
For more information, to register without risk, or to purchase the CD, visit
http://store.HRhero.com/events/audio-conferences-webinars/california-safety-enforcement-062717 or call 800-274-6774..

June 28
California Employee Handbook Traps to Avoid: Mid-Year Policy Updates, Drafting and Enforcement
Tips for Staying Out of Legal Trouble
Presented by attorney Mark Jacuzzi
For more information, to register without risk, or to purchase the CD, visit
http://store.HRhero.com/events/audio-conferences-webinars/ca-employee-handbook-traps-062817 or call 800-274-6774.

June 29
HR Recordkeeping in California: What to Keep, What to Toss,
and How to Use Your Records as a Legal Defense
Presented by attorney Miranda Watkins
For more information, to register without risk, or to purchase the CD, visit http://store.HRhero.com/
events/audio-conferences-webinars/hr-record-keeping-ca-062917 or call 800-274-6774.
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organization or his relationship with the accuser or
the accused).
•

•

Questioning employees in a proper, noninterrogative manner. The guide emphasizes the importance
of nonadversarial questioning—seeking informa
tion through open-ended questions and eschewing
interrogation techniques.

•

Satisfying the burden of proof. A “preponderance
of the evidence” standard (more likely than not) ap
plies to all findings.

•

Reaching no legal conclusions. The guide cautions
investigators against making legal conclusions (find
ings about whether the conduct at issue violated the
law). At the start of every investigation, employers
should instruct investigators about their role. Will
they only be making factual determinations, or are
they also assessing whether the conduct violated
workplace policies?

Making credibility determinations. Detailed guid
ance for making credibility determinations is pro
vided in the form of a nine-factor list:
(1) Inherent plausibility—whether the offered facts
are reasonable;
(2) Motive to lie (based on the existence of bias);
(3) Corroboration—whether a witness corrobo
rates any of the allegations or responses to the
allegations;
(4) Extent a witness could perceive or recollect the
matter;

Special issues
The guide addresses a few special issues, notably:
•

Employee asks to drop the case. It is rarely (if ever)
appropriate for an employer to accede to an employ
ee’s insistence that a matter not be investigated.

•

Anonymous complaints. While anonymous com
plaints must be investigated, it is often useful for
employers confronted with such complaints to con
duct an “environmental assessment” or survey to
ascertain the existence of harassment.

•

Assurances of no retaliation. The investigator
must inform all parties—the accuser, the accused,
and any witnesses—that they will not be retaliated
against for their complaints, their participation in

(5) History of honesty/dishonesty;
(6) Habit/consistency for engaging in the conduct
at issue;
(7) Inconsistent statements;
(8) Manner of testimony—hesitations in speech
and indirect answers; and
(9) Demeanor.

CALIFORNIA NEWS IN BRIEF
Fatal drainage shaft accident leads to citations.
The California Division of Occupational Safety and
Health (Cal/OSHA) has fined two companies $352,570
for multiple workplace safety and health violations
after a worker lowered into a 50-foot drainage shaft
fell to his death. The citations included 10 serious and
three willful violations. Neither D&D Construction
Specialties, Inc., nor Tyler Development, Inc., followed
permit-required confined-space procedures for work
ing in confined spaces, according to a May 9, 2017, Cal/
OSHA statement.

develop an effective antiharassment program, know
what to do and how to investigate reports of harass
ment, and understand the remedial measures they
might pursue. The guide is relevant to addressing all
forms of workplace harassment, including harassment
based on sex. The DFEH also issued a revised bro
chure detailing California’s legal protections against
sexual harassment in particular and the steps all Cali
fornia employers must take to prevent and correct ha
rassment. (For more information on the guide, see the
article on pg. 4)

D&D Construction was cited in 2012 for violating
similar safety orders at a different construction site.
Tyler Development, the general contractor, was con
structing a single-family residence in the Bel Air area
and had hired D&D Construction as a subcontractor
before the October 21, 2016, accident.

New oil refinery safety regulation approved. On
May 18, the California Department of Industrial Rela
tions’ (DIR) Occupational Safety and Health Standards
Board approved a regulation aimed at strengthening
workplace safety and health at oil refineries across
California. DIR says the new regulation provides a
framework for anticipating, preventing, and respond
ing to hazards at refineries. The new rules are part of
a package of regulations intended to make California
refineries safer for both workers and surrounding
communities. The regulation was issued in response
to a chemical release and fire at the Chevron refinery
in Richmond in 2012. D

DFEH issues guide to prevent workplace harassment. The California Department of Fair Employment
and Housing (DFEH) has released a guide on Califor
nia employers’ obligation to take reasonable steps to
prevent and correct workplace harassment. Developed
in conjunction with the California Sexual Harassment
Task Force, the guide is aimed at helping employers
6
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the investigation, or any statements they make as part of the
investigation.

Documentation and remedial action
Investigators must document the investigative process,
including steps taken, witness interviews, investigative notes,
witness statements, findings, and any documents that were
received and relied on. (Note: Many employers and investi
gators, including the authors of this article, have a policy and
protocol of not retaining investigative notes.)
Employers have to take prompt remedial action when there
is proof of misconduct. Behavior need not rise to a policy or legal
violation to warrant action—you must take steps to prevent and
correct all harassing behavior. The guide provides the following
examples of remedial action: training, verbal counseling, one-onone counseling/executive training, last-chance agreement, demo
tion, salary reduction, rescinding a bonus, and termination.

Bottom line
In recent years, investigations have taken center stage dur
ing litigation, and the investigator’s qualifications—and the
methods she used to conduct the investigation—have been
subjected to intense scrutiny. While the DFEH’s guide focuses
on harassment, it’s equally applicable to investigating claims of
discrimination and retaliation. More important, as an agency
publication, the guide is authoritative and can be used to defend
your actions during litigation.
The authors can be reached at Renne Sloan Holtzman Sakai LLP,
jsloan@rshslaw.com and etilman@rshslaw.com. D

REASONABLE ACCOMMODATIONS
chems,
disability,
dh, hcra,
dhar,supiss,
dam, el,
eer,
er, retal,
protected
activity,
st, ada,
hres feha, medin, doc, pp, undue,

Nothing to sneeze at: accommodate
workers’ chemical sensitivity
by Cathleen S. Yonahara
Freeland Cooper & Foreman LLP
According to the Sacramento Bee, a Nevada County jury recently
awarded a Caltrans employee $3 million for retaliation, harassment,
and failure to accommodate his disability. The employee alleged that
Caltrans failed to accommodate his allergy to certain cleaning chemicals and perfumes, and then retaliated against him by denying him
overtime, relocating him, and demoting him. He further claimed that
his workspace was often doused with perfume.
The recent jury verdict illustrates the significant potential liability
you may face when responding to an employee’s request for workplace
accommodations for a chemical sensitivity. This article explores the issue
of chemical sensitivity in the workplace.

Is chemical sensitivity a covered disability?
Under the federal Americans with Disabilities Act (ADA),
“disability” is defined as a physical impairment that substan
tially limits one or more major life activities. Under the Califor
nia Fair Employment and Housing Act (FEHA), the limitation
May 29, 2017

AGENCY ACTION
USCIS announces efforts against H-1B abuse.
U.S. Citizenship and Immigration Services (USCIS)
in April 2017 announced stepped-up measures to
fight H-1B visa fraud and abuse. Also, on April 7,
the agency announced it had reached the congressionally mandated 65,000 H-1B visa cap for fiscal
year 2018. It also announced it had received a sufficient number of H-1B petitions to meet the 20,000visa U.S. advanced degree exemption, also known
as the master’s cap. The antifraud measures will
target cases in which USCIS can’t validate the employer’s basic business information through commercially available data, H-1B-dependent employers, and employers petitioning for H-1B workers
who work off-site at another organization’s location. The agency said targeted site visits will allow
it to focus resources where fraud and abuse of the
H-1B program may be more likely to occur.
EEOC examines state of current, future workforce. The Equal Employment Opportunity Commission (EEOC) heard from workforce experts
about challenges posed by a skills gap and lack
of opportunities during a public meeting in April.
“A thorough understanding of today’s workforce,
the employment opportunities available, the challenges in the job market—all are critical to our
work in the EEOC,” Acting Chair Victoria A. Lipnic
said after the meeting. “Job opportunities must not
be denied to anyone for discriminatory reasons.
And at the end of our work, discrimination must be
remedied with employment opportunity.” Speakers at the meeting discussed the changing nature
of work creating a gap between jobseekers and vacancies, the impact of technology, and the need to
remove barriers for people with disabilities.
OSHA delays enforcing crystalline silica standard. The Occupational Safety and Health Administration (OSHA) announced in April that it would
delay enforcement of the crystalline silica standard
that applies to the construction industry. The delay
will allow time to conduct additional outreach
and provide educational materials and guidance
for employers. The agency said it wants additional
guidance because of unique requirements in the
construction standard. Originally scheduled to
begin June 23, enforcement is now set to begin
September 23. OSHA said it expects employers in
the construction industry to continue to take steps
either to come into compliance with the new permissible exposure limit or to implement specific
dust controls for certain operations as provided in
Table 1 of the standard. Construction employers
also should continue to prepare to implement the
standard’s other requirements, including exposure
assessment, medical surveillance, and employee
training. D
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